that the physical evidence supported the inspector's belief that
two shots had been fired simultaneously.  In such circumstances,
the inspector's citing DOW for firing two shots at once, based
on physical evidence leading to a conclusion concurred with by
Deel, would not have been a protected activity which would have
motivated DOW to discharge Deel on May 7, 1982, or 2 days after
the inspector had cited DOW for the violation of section 75.1303.

Stiltner's Alleged Threat

Deel claims that on May 6, 1982, the day after the order
had been written citing DOW for shooting two places at once,
that when the miners were getting into the mantrip to go outside,
the miners were kidding Stiltner about the fact that Deal had re-
fused to lie for him so that the inspector would not cite a vio-
lation, Stiltner is alleged to have looked at Deel and said,
"I'll make you pay for this one" (Tr. 27; 120).  Deel said that
he figured Stiltner just meant that he would work Deel hard, like
having him drill and roof bolt by himself, but instead Stiltner
fired him the next day, May 7.

Stiltner denies having made such a statement (Tr. 836) and
Fields testified that he did not hear Stiltner make such a state-
ment (Tr. 723) .  On the other hand, both Randy O'Quinn and Kyle
Turner claim to have heard Stiltner's alleged threat (Tr. 220;
288) .

I believe that Stiltner's denial of having made the threat
is more credible than Deel's claim because the inspector stated
that all Stiltner said in response to the inspector's allegation
that two places had been shot at once was a statement that he
was unaware that the condition found by the inspector existed.
It was just as obvious to Stiltner that the wires spoke for
themselves as it was to the inspector and about the only denial
Stiltner could have made was that he was unaware of the fact
that the wires had been connected so as to support a conclusion
that two places had been shot simultaneously.  Deel gave incon-
sistent accounts, as indicated on pages 23-24, supra, about his
personal knowledge of what had happened.  Stiltner would have
had no reason to threaten Deel about his part in bringing about
the issuance of Order No. 922775 (Exh. 1) because Stiltner knew
that the inspector had found the alleged violation by himself
and had taken the wires as evidence that the violation had oc-
curred.  Nothing Deel could have said would have changed the
inspector's belief that a violation occurred and there was no
reason for Stiltner to have been carrying any special ill will
toward Deel for the fact that the inspector had cited DOW for a
violation of section 75.1303.
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